IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER KLASKE ) G VIL ACTI ON
V.

SPHERI ON CORP., et al.
NO 05-5121

MEMORANDUM

Dal zel I, J. May 12, 2006

On Novenber 22, 2005, we issued a scheduling order for
this case in which we required the parties to file any notions
for summary judgnment by March 22, 2006, and any responses thereto
by April 5, 2006. See Order of Nov. 22, 2005 1Y 2-3. Defendants
filed a tinmely notion for summary judgnent. Plaintiff did not
respond by April 5, 2006 or at any later date, nor did she file a
notion for enlargenent of tinme to respond.

On May 11, 2006, nore than five weeks after plaintiff's
response was due, we granted sunmary judgnent in favor of
def endants. Plaintiff then filed a "notion for reconsideration
of defendants' notion for summary judgnent,"” attaching a brief in
support of her notion and a brief in opposition to defendants’

notion.' W now consider the notion for reconsideration, and do

Y Plaintiff's response attaches what is |abelled
"Affidavit of Jennifer Klaske." This signed "affidavit” is not
notarized, sworn to, or even dated, see Pl.'s Resp. Ex. C
t hereby making it inadequate under Fed. R GCv. P. 56(e). See
Adickes v. S. H Kress & Co., 398 U S. 144, 158 n.17 (1970)
(unsworn statement did not nmeet the requirenments of Fed. R Cv.
P. 56(e)). The only other exhibits appended to plaintiff's
response that were not included with defendants' notion are: (1)
an e-mail exchange of July 8, 2003 nentioning Klaske as a
candi date for the IMF job and setting up an interview tine, see
Pl."s Resp. Ex. A; and (2) sone additional pages from Spherion's
Policy Manual, see id. Ex. B. None of the information provided
in these exhibits alters the analysis set forth at length in our
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so at sone |length given counsel's eyebrowraising contentions.

Def endants served their notion for summary judgnent
upon plaintiff electronically. See Def.'s Mdt. for Summ J.
Certificate of Serv. Plaintiff's counsel clainms he was unaware
that defendants attenpted this service, and that he "was not
under the belief that it has ever agreed to accept service
electronically.” Pl.'"s Mt. | 3.

We draw counsel's attention to the "El ectronic Case
Filing (ECF) Account Registration Form" dated Novenber 14, 2005,
that he signed. Paragraph three states:

In accordance with the provisions of Rule

5(b)(2)(D) of the Federal Rules of Givil

Procedure and Section 7 of the ECF Procedural

Order, | agree that service may be given to

me by electronic transm ssion and | consent

to make el ectronic service of all docunents.
See Letter of Nov. 15, 2005 from counsel to Cerk of Court,
attaching copy of on-line application dated Nov. 14, 2005. G ven
this express |anguage, we fail to understand how a nenber of the
Bar could harbor any confusion -- or contrary "belief" --
regardi ng el ectronic service.

Mor eover, counsel was apparently aware of defendants’
noti on by March 30, 2006 at the latest, since he e-muiled
def endants' counsel asking if they would serve himwth the

notion. See Pl.'s Mot. Ex. A Defendants' counsel responded to

this e-mail four mnutes after she received it, stating that

(... continued)

May 11, 2006 Order. Accordingly, even if we considered Kl aske's
response, she has failed to raise a genuine issue of materi al
fact, and so sunmary judgnent for defendants would remain
appropri ate.



def endants had served the notion and that she would figure out
what had happened and send anot her copy that day. See id.

Despite his express agreenent to electronic service on
Novenber 14, 2005, plaintiff's counsel conplains that defendants
never served a hard copy of their notion. See id. 1 5. He
represents to us that he was "unable to open the Mtion and vi ew
it on or before the April 5, deadline in the scheduling order."
Id. 1 6. He further clains that he "filed the paperwork after
April 5 so that he could access the docunents,” and only "[a]fter
overcom ng technol ogical difficulties" was he "able to open and
review the Motion and attachnments on or about April 12, 2006."
Id. dGven that counsel conpleted the ECF Formon-1line on
Novenber 14, 2005, and nailed it to the Cerk of Court the next
day, we are nystified by his purported inability to access any
docunent five nonths |ater

In a final attenpt to excuse his gross tardiness,
counsel declares that he "erroneously diaried the response to the
Motion as being required on May 12, 2006." [d. T 7. Counse
does not bother to nention our Novenber 22, 2005 schedul i ng
order, which explicitly set a response date of April 5, 2006.

Based on this tale of purported |ack of service,
problens with the el ectronic docketing system and a m staken
not ati on about the response due date, counsel asks us to set

asi de our judgnent under "F.R C.P. 60(b)(2)."? 1d. T 12. He

> Fed. R Civ. P. 60(b)(2) permits a court "[o]n notion

and upon such terns as are just, . . . [to] relieve a party . . .
froma final judgnent, order, or proceeding for . . . (2) newy
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apparently expects us to accept that, notw thstandi ng our
scheduling order and Loc. R Cv. P. 7.1(c), he thought the
response was due nore than seven weeks after the notion was filed
and one week before arbitration was scheduled in this case.

On this record, there is no evidence of "m stake,
i nadvertence, surprise, or excusable neglect." Fed. R Cv. P
60(b)(1). As Wight & MIler summarize the jurisprudence under
this part of the Rule,

[Rlelief will not be granted under Rule

60(b) (1) nerely because a party is unhappy
with the judgnent. Instead the party nust
make sonme showi ng of why he was justified in
failing to avoid m stake or inadvertence.

G oss carel essness is not enough. Thus,
relief has been deni ed based on the
attorney's careless actions in m splacing
papers in an office nove, failing to discover
service of process, mstakes in office
procedures, failing to read a proposed
settlement, losing track of time, or when the
oversi ght was due to the "demands of being a
busy lawer." lgnorance of the rules is not
enough, nor is ignorance of the | aw

11 C Wight, A Mller, & M Kane, Federal Practice and
Procedure 8§ 2858, pp. 276-80 (2d ed. 1995) (footnotes omtted).
Against this jurisprudence, plaintiff's plea for Rule 60(b)(1)'s
grace i s hopel ess.

Counsel was admttedly aware of our scheduling order of

Novenber 22, 2005 and the notion filed on March 22, 2006. Even

(...continued)
di scovered evi dence which by due diligence could not have been
di scovered in time to nove for a newtrial under Rule 59(b)."
Since this subsection of Rule 60 does not apply here, we shall
assune plaintiff's attorney neant to refer to Rule 60(b)(1),
which allows us to grant relief for "m stake, inadvertence,
surprise, or excusable neglect."



if we put aside our incredulity and accepted his representation
that he did not view defendants' notion until April 12, 2006,
there remains no excuse for himwaiting one nonth to respond, and
only after we rendered an ei ght een-page deci si on.

On the record before us, counsel's professions of
confusi on about electronic service ring false. He agreed to a
docunent that in sinple English unqualifiedly commtted himto
accept service "by electronic transmssion." Defendants coul d
conclusively rely on this comm tnent when they properly rendered
el ectronic service to him Counsel did not nmake a sinple m stake
about deadlines. He ignored our Order and the Local Rules until
it was convenient for himto file a response.

To grant relief based on the incredible excuses we have
here woul d open the door to litigants to file notions and
responses whenever it suited them Courts cannot allow such
whi ns from anyone, nuch | ess from menbers of the Bar.® To do
ot herwi se would be to invite chaos.

Plaintiff is thus the least likely candidate for relief

under Fed. R GCv. P. 60. W therefore deny the notion.

BY THE COURT:

[s/ Stewart Dal zell, J.

® Besides being mindful of formal, witten conmtnents
he has filed with the Court, counsel should read, mark, |earn,
and inwardly digest Rule of Professional Conduct 3.3(a).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER KLASKE ) G VIL ACTI ON
V.

SPHERI ON CORP., et al.
NO 05-5121

ORDER
AND NOW this 12th day of My, 2006, upon consideration
of plaintiff's notion for reconsideration of defendants' notion
for summary judgnent (docket no. 35), and for the reason set
forth in the acconpanyi ng Menorandum it is hereby ORDERED t hat
plaintiff's notion is DEN ED.

BY THE COURT:

/sl Stewart Dal zell, J.




